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IN THE UTAH COURT OF APPEALS
BILL M. BEVAN,

:

Petitioner-Appellant,

x

v.

:

FRED C. SCHWENDIMAN, Chief,
Driver License Services,
Department of Public Safety,
State of Utah,

:

Case No. 880171-CA

Category No. 15

:
s

Respondent.

:
BRIEF OF RESPONDENT

JURISDICTION AND NATURE OF PROCEEDINGS
This appeal is from a per se driver license suspension
after an administrative hearing and a review of the record in the
Third District Court of Utah.

This Court has jurisdiction to

hear the appeal under Utah Code Ann. § 78-2a-3(2)(a).
STATEMENT OF ISSUES PRESENTED ON APPEAL
1.

Whether substantial and credible evidence supported

the hearing officer's decision to suspend petitioner's driver's
license.
2.

Whether reversible error was committed by the

administrative hearing officer in the admission and consideration
of the intoxilyzer maintenance affidavits.
3.

Whether evidence submitted at hearing established

the presumption of accuracy and reliability of the intoxilyzer
machine and whether petitioner shouldered the burden of rebutting
that presumption.

4.

Whether the record supports the administrative

hearing officer's finding that petitioner was under the influence
of alcohol to such a degree as to render him incapable of safely
operating a motor vehicle.

STATEMENT OF THE CASE
This is an appeal from a judgment rendered by the Third
District Court in and for Salt Lake County, State of Utah, the
Honorable James S. Sawaya presiding.
The Third District Court Judgment affirmed the
Department of Public Safety's decision to suspend the
petitioner's driving privileges for 90 days for driving under the
influence of alcohol.
In accordance with sections 41-2-130 and 41-2-131, and
based on sworn testimony and official documents, the Department
and reviewing District Court found that:
1.

The arresting officer had reasonable grounds to

believe that petitioner was operating a motor vehicle while under
the influence of alcohol.
2.

Petitioner consented to an intoxilyzer test which

measured petitioner's blood alcohol concentration (BAC) at .14
grams.
3.

The intoxilyzer machine was reliable and the

results admissible before the Department, pursuant to the
presumptions set forth in Utah Code Ann. S 41-6-44.3, and Murray
City v. Hall, 663 P.2d 1314 (Utah 1983).
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4.

There was other substantial and competent evidence

to support the Department's determination to suspend petitioner's
driving privileges.
STATEMENT OF FACTS
In the early morning hours of November 15, 1987
petitioner, Bill M. Bevan, was observed by Officer Snodgrass, a
West Jordan police officer, exhibiting an erratic driving pattern
in the area of 7800 South and 1500 West.

Officer Snodgrass

testified that he observed the vehicle which petitioner was
driving cross the center line of the highway for no apparent
reason and then return to the proper side of the center line, but
the vehicle's left wheels remained on that line for a distance.
The officer further observed petitioner attempt a left turn from
7800 South onto 1300 West, at which time he "over-corrected
slightly entering into the oncoming lane of traffic," then
returned back to the proper lane again (R. 23). Before Officer
Snodgrass could bring petitioner's vehicle to a stop, it had
drifted across the center line two more times.
As Officer Snodgrass approached the stationary vehicle
he noticed that petitioner was the sole occupant and positioned
behind the steering wheel with the keys in the ignition.

He also

noticed an odor of alcohol emanating from petitioner and
consequently asked him if he had been drinking, to which
petitioner replied, "he had had a few drinks" (R. 23). Due to
the odor of alcohol and the driving pattern, Officer Snodgrass
felt that there was the possibility that petitioner had been
driving while under the influence of alcohol and therefore asked
him to perform some field sobriety tests.
-3-

The first test administered by Officer Snodgrass was
the finger count test.

The officer instructed petitioner not to

begin the test until he was told to begin, but petitioner started
the test prior to being asked to start.

Officer Snodgrass

testified that beginning the test early was a common
characteristic exhibited by an intoxicated individual (R. 23,
29).

Petitioner was next requested to stand on one leg, balance

himself, and begin counting, but at the count of three he "put
his foot down and stated [he] could not do that without having
anything to drink" (R. 24). Petitioner was also requested to
perform a heel-to-toe walk and turn test.

After explicit

instructions not to start until told to, petitioner again began
the test early.

During this test, petitioner walked with a one

inch distance between his heel and toe, turned contrary to
instruction, and sidestepped on his third return step (R. 24,
30).

Finally, a gaze nystagmus test was administered by Officer

Snodgrass which showed "nystagmus while tracking at his maximum
deviation and also prior to 45 in both eyes" (R. 24). Based upon
his initial observations and the results of the field sobriety
tests, Officer Snodgrass placed petitioner under arrest for
driving under the influence of alcohol.

An assisting officer,

Officer Albrecht, also testified to the observation of
petitioner's inadequate performance of the requested field
sobriety tests and his subsequent arrest (R. 26).
After petitioner was arrested, Officer Snodgrass
requested a blood alcohol concentration test and gave him the
Department's standard admonition explaining the possible
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consequences of a result of .08 grams or greater (R. 24).
Petitioner consented and submitted to an intoxilyzer test.

The

results indicated a blood alcohol concentration of .14 grams (R.
25).

Officer Snodgrass testified that he was a certified

intoxilyzer machine operator at the time the test was
administered and that he checked petitioner's mouth for foreign
substances that might affect the reliability of that test at
least 15 minutes prior to beginning the test

(R. 25, 31).

Officer Snodgrass testified that he personally
administered the test and that he followed the intoxilyzer
checklist while doing so.

The record indicates that an

intoxilyzer machine error light came on during the eighth and
last step of the intoxilyzer checklist, but Officer Snodgrass
testified that it was simply due to the fact that he forgot to
remove the calibrating crystal prior to proceeding to the last
step and that it would not have any effect on the accuracy of the
test results (R. 25, 32).

|

After the intoxilyzer test, petitioner was given a
Miranda warning and was asked a few questions about his drinking.
Petitioner agreed to answer the questions and stated that he had
consumed three or four drinks of vodka over the evening (R. 25).
The record shows that petitioner requested a timely
hearing before the Driver's License Division concerning the
propriety of the suspension of his driver's license, that a
hearing was given with testimony being taken, that all relevant
documents and evidence were before the hearing examiner, and that
the hearing examiner found the suspension appropriate (see
Addendum II).
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SUMMARY OF THE ARGUMENT
The hearing officer's decision to suspend petitioner's
driving privileges for 90 days was supported by substantial and
credible evidence which preponderated that petitioner violated
Utah Code Ann. S 41-6-44.
There was no error in the hearing officer's decision to
admit into evidence the intoxilyzer maintainance affidavits in
that they fully complied with the necessary admission
requirements set forth in Utah Code Ann. $ 41-6-44.3 and Murray
City v. Hall.

This provided the required foundation for the

subsequent admission of the intoxilyzer test results.
Furthermore# petitioner waived any objection to the admission of
the affidavits at the hearing and is, therefore, precluded from
raising the issue on appellate review.
All the necessary prerequisites for establishing the
presumptive reliability of the intoxilyzer machine as stated by
Utah Code Ann. S 41-6-44.3 were met and petitioner failed to
adequately rebut that presumption of accuracy.

Therefore, the

intoxilyzer blood alcohol result of .14 grams is presumed
reliable and accurate.
The record fully supports the hearing officer's
findings that petitioner's blood alcohol concentration was beyond
the statutory limit of .08 grams and that petitioner was in
actual physical control of a motor vehicle while under the
influence of alcohol to such a degree as to deprive him of the
ability to safely operate the vehicle.
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ARGUMENT
POINT I
SUBSTANTIAL AND CREDIBLE EVIDENCE
SUPPORTED THE HEARING OFFICER'S DECISION
TO SUSPEND AND BROAD DISCRETION SHOULD
BE GRANTED TO THAT DECISION.
The record supports the hearing officer's finding that
petitioner violated Utah Code Ann. § 41-6-44 and further supports
his conclusion that the driver's license suspension was
appropriate.

The arresting officer had reasonable grounds to

suspect petitioner to have been driving while under the influence
of alcohol.

The initial stop and subsequent arrest were

justified by an erratic driving pattern, the odor of alcohol,
petitioner's admission that he had been drinking, and his poor
performanceon the field sobriety tests.

Petitioner was placed

under arrest, asked to submit to a chemical test, and warned of
the consequences of doing so.

The evidence further establishes

that a valid and accurate intoxilyzer test result was obtained
indicating a blood alcohol concentration of .14 grams.
The burden of proof at the administrative driver's
license suspension hearing is the same as that of a civil
proceeding, i.e. there must be a preponderance of the evidence.
Garcia v. Schwendiman, 645 P.2d 651 (Utah 1982).

The evidence

before the hearing officer preponderates the existence of the DUI
violation and the propriety of the license suspension.
The general rule of appellate review of driver's
license suspension cases has been articulated by the Supreme
Court of Utah.

"The standard for appellate review of factual

findings affords great deference to the trial court's view of the
-7-

evidence unless the trial court has misapplied the law or its
findings are clearly against the weight of evidence."
653.

I_d. at

"Each case is based on its own facts and the [court]

[should] not reverse the trial judge unless he clearly does
violence to the facts as they relate to his findings."

Powell v.

Cox, 608 P.2d 239, 241 (Utah 1980), (quoting Gassman v. Dorius,
543 P.2d 197, 198 (Utah 1975)).
The hearing officer's findings in the case at tar are
supported by substantial and credible evidence, thereby placing
the driver's license suspension decision in conformity with the
weight of evidence.
POINT II
REVERSIBLE ERROR WAS NOT COMMITTED BY
THE ADMINISTRATIVE HEARING OFFICER IN
THE INTRODUCTION AND CONSIDERATION OF
THE INTOXILYZER MAINTENANCE AFFIDAVITS.
The record of petitioner's administrative hearing
before the Driver License Division indisputably establishes the
presence of, and proper foundation for the admission of the
intoxilyzer maintenance affidavits.

While it is true that the

affidavits must possess certain indicia of trustworthiness, Utah
Code Ann. S 41-6-44.3 and Murray City v. Hall, 663 P.2d 1314
(Utah 1983), the evidence fully supports the finding that the
affidavits were trustworthy, thereby complying with statute and
case law.
Petitioner asserts in Point I of his brief that the
maintainance affidavits in this case did not comply with the
prerequisites to admissibility as outlined in Murray City v. Hall
and therefore, should not have been considered at the
-8-

administrative hearing.

Upon careful analysis of Murray City v.

Hall and the affidavits themselves, it is evident that they were
in full compliance with the requirements set forth in that case.
Ruling on the necessary foundation for the admission of
intoxilyzer maintenance affidavits, the Supreme Court of Utah in
Murray City v. Hall, supra at 1320 stated;
However, prior to the acceptance of
those affidavits to establish a
presumption of the validity of the test
results, S 41-6-44.3 requires an
affirmative finding by the trial court
that (1) the calibration and testing for
accuracy of the breathalyzer and the
ampoules were performed in accordance
with the standards established by the
Commissioner of Public Safety, (2) the
affidavits were prepared in the regular
course of the public officer's duties,
(3) that they were prepared
contemporaneously with the act,
condition or event, and (4) the "source
of information from which made and the
method and circumstances of their
preparation were such as to indicate
their trustworthiness."
The first section of the intoxilyzer maintainance
affidavits (See Addendum III) provides all the necessary
information that the court required as foundation in Murray City
v. Hall.

Section H l" of the affidavit identifies the intoxilyzer

machine and states that it was properly checked in the course of
the technician's official duties on a specified date, thereby
satisfying requirement (2) of the Murray City test.

Section "2"

of the affidavit states that the calibration was performed by a
currently certified technician and according to the standards
established by the commissioner of public safety, thereby
satisfying requirement (1) of the Murray City test.
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Section "3"

of the affidavit states that it is an official record and that
the notes were contemporaneously prepared with the procedure,
thereby satisfying requirement (3) of the Murray City test.
Finally, the entire affidavit exhibits on its face reliability
and trustworthiness, thereby satisfying requirement (4) of the
Murray City test.
The comparison of what indicia of trustworthiness
Murray City v. Hall requires and what information the affidavits
actually contained in this case shows that the hearing officer
made no error in admitting them into evidence.
Petitioner further claims in Point I of his brief that
Murray City v. Hall requires a custodial certificate to accompany
the intoxilyzer maintainance affidavits in order to provide the
required foundation for admission.

With all due respect to the

petitioner, the case makes no such requirement.

Intoxilyzer

maintenance affidavits are regulated, prepared, and kept on file
by the Utah Department of Public Safety.
Department's records.

In short, they are the

The Driver License Division, who has been

given the jurisdiction to administratively adjudicate contested
driver's license suspensions for DUI violations under Utah Code
Ann. § 41-6-44, is a division within the Utah Department of
Public Safety.

If the purpose behind the requirement of a

custodial certificate is to assure an ajudicatory officer that
relevant documents are from the source they are claimed to be
from, it would seem ridiculous, indeed, to require an
administrative hearing officer to possess a custodial certificate
for documents prepared and stored by his own department prior to
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finding them admissible.

Under the circumstances of this case

the requirement of a custodial certificate would serve no
legitimate purpose.
Furthermore, petitioner has no basis to raise the
custodial certificate issue on appeal since no objection was
lodged at the administrative hearing for its alleged absence.
Rule 103(1) of the Utah Rules of Evidence precludes an appellate
court from finding reversible error in the trial court/sadmission of evidence when the party raising the issue on appeal
failed to object to its admission at trial. Adhereing to the
waiver principle in the review of a driver's license revocation
case for drunk driving, the Supreme Court of Utah in Lopez v.
Schwendiman, 720 P.2d 778, 781 (Utah 1986) held:
We do not reach the merits of
Lopez's claim that testimony on his
refusal to take the breath test was
inadmissible because he was not aware
that he was under arrest. Lopez's
counsel did not object, but actively
solicited that testimony from Lopez on
cross-examination. This Court will not
review alleged error when no objection
at all is made at the trial level.
State v. Lesley, 672 P.2d 79 (Utah
1983).
Like the Lopez case, petitioner at the administrative
hearing not only failed to object to the absence of a custodial
certificate and the affidavits' consequent admission, but he
actively used the affidavits to support a contention that the
intoxilyzer machine was functioning improperly at the time of the
test (R. 33). Furthermore, MWhen . . . counsel fails to call the
trial judge's attention to any problems regarding the
admissibility of evidence at the time it is offered, he or she
-11-

deprives the trial court of an opportunity to avoid error in the
trial . . ."

State v, Lesley, 672 P.2d 79, 82 (Utah 1983).

In

the case at bar, had petitioner made a timely objection to the
absence of the custodial certificate, the alleged error could
have been addressed very easily by the hearing officer explaining
that he received the affidavits from the department record
custodian or by simply obtaining a certificate.

Under the

circumstances of this case, petitioner's failure to object to the
absence of the custodial certificate presents a classic case in
support of waiver.
POINT III
EVIDENCE SUBMITTED AT HEARING
ESTABLISHED THE PRESUMPTION OF ACCURACY
AND RELIABILITY OF THE INTOXILYZER
MACHINE AND PETITIONER FAILED TO
SHOULDER THE BURDEN OF REBUTTING THAT
PRESUMPTION.
Petitioner further argues in Point I of his brief that
evidence submitted at the administrative hearing inferred that
the intoxilyzer machine used in this case was not functioning
properly and the results were unreliable.
At the hearing, Officer Snodgrass testified that as he
was administering the intoxilyzer test to petitioner, an error
light came on the machine at step eight of the operational
checklist, the last step.

He testified that this was due to his

error in forgetting to remove the calibration crystal, but that
it would have no effect on the accuracy of the test (R. 25, 32).
Petitioner contends that there is a correlation between the
illuminated error light in his test and problems found with the
same machine approximately two weeks later, as evidenced by a
subsequent intoxilyzer maintainance affidavit.
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Utah Code Ann. S 41-6-44.3 is the codification of the
findings necessary to establish proper foundation for the
admission of intoxilyzer test results, and was affirmatively
adopted by the Court in Murray City v. Hall, 663 P.2d 1314, 1320
(Utah 1983).

Subsection (3) of S 41-6-44.3 states:

(3) If the judge finds that the
standards established under subsection
(1) and the provisions of subsection (2)
have been met, there shall be a
presumption that the test results are
valid and further foundation for
introduction of the evidence is
unnecessary. (Emphasis added).
As was previously shown in Point II of this brief, the
intoxilyzer maintainance affidavits fully complied with Murray
City v. Hall and Utah Code Ann. § 41-6-44.3,thereby providing the
foundation necessary for the admission of the test results, and
"as such, those affidavits establish a rebuttable presumption
that the [breathalyzer] machine was functioning properly."
Murray City v. Hall, supra at 1321.
Petitioner has wholly failed to rebut the presumption
of the intoxilyzer machine's reliability through competent and
substantial evidence.

By the mere fact that an error light came

on during petitioner's breath test and that two weeks subsequent
to the test the same machine was removed for repairs, it has been
conjectured that the two are somehow related.

There was no

evidence presented, expert or otherwise, establishing a link
between the two events and it was never shown that either one of
them could or would have affected the accuracy of petitioner's
test.

In fact, the only evidence presented at the hearing

concerning the error light's cause and possible consequence was
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presented by Officer Snodgrass, the certified operating
technician who administered the test.

He stated that it was due

to his error in leaving the calibration crystal in the machine
and that it would have no effect on the accuracy of the test
results.

This, coupled with the machine's "universal acceptance

of reliability," jLd. at 1320, and tamper-proof nature, as
indicated by the intoxilyzer machine's operation manual (see
Addendum I), provide overwhelming evidence in favor of the
machine's accuracy in this case.

Perhaps it was best summed up

by the Court in Murray City v. Hall when it stated:
If the appellant wished to challenge the
accuracy of the breathalyzer in this
case, he could have subpoenaed or taken
the deposition of the person who
calibrated the breathalyzer and tested
the ampoules in question. The appellant
apparently chose not to do so.
Id. at 1322.

Thus, considering petitioner's failure to offer any

credible evidence rebutting the intoxilyzer machine's presumed
accuracy and reliability, and the fact that the maintenance test
performed prior to petitioner's breath test was the determinative
test in creating the presumption and not any subsequent
maintenance checks, Triplett v. Schwendiman, 754 P.2d 87 (Utah
App. 1988), the test result showing petitioner's blood alcohol
concentration at .14 grams was properly presumed accurate.
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POINT IV
THE RECORD FULLY SUPPORTS THE
ADMINISTRATIVE HEARING OFFICER'S FINDING
THAT PETITIONER WAS UNDER THE INFLUENCE
OF ALCOHOL TO SUCH A DEGREE AS TO RENDER
HIM INCAPABLE OF SAFELY OPERATING A
MOTOR VEHICLE.
Utah Code Ann. S 41-6-44 makes it unlawful for any
person to be in actual physical control of a motor vehicle with a
blood alcohol concentration of .08 grams or greater, or while
under the influence of alcohol to such a degree as to render that
person incapable of safely operating a motor vehicle.

This

statute, through Utah Code Ann. S 41-2-130, gives an
administrative hearing officer two separate grounds upon which a
driver's license suspension may be sustained.
The written findings of the hearing officer justifying
suspension in this case show that there was not exclusive
reliance upon the results of the intoxilyzer test, but that all
the relevant evidence was considered.

Furthermore, sufficient

evidence existed in the record to show that petitioner was in
violation of S 41-6-44 by either the intoxilyzer test results of
.14 grams or by other evidence indicating an inability to safely
operate a motor vehicle.
Specifically, the hearing officer's written findings of
fact, section HGH (see Addendum II) show that more than just the
test results were considered.

In response to the form's pre-

typed question of whether there was evidence of a chemical test
and/or other basis for a determination that the driver was in
violation of S 41-6-44, the hearing officer wrote, "driving
pattern, odor of alcohol, field tests, chemical test."
-15-

Furthermore, the record supports these findings.

The record

shows that a valid chemical test was given indicating an unlawfu
alcohol concentration (R. 24-25), that petitioner exhibited a
characteristic driving pattern of an inebriated individual (R.
23, 27), that there was a strong odor of alcohol on petitioner
(R. 28) # that petitioner admitted to consuming alcohol (R. 23,
25), and that petitioner was unable to successfully perform four
separate field sobriety tests (R. 23-24, 29-31).
absence of the valid intoxilyzer test results.

Even in the
There was

substantial evidence before the hearing officer showing that
petitioner was under the influence of alcohol to such a degree a
to render him incapable of safely operating a motor vehicle.
CONCLUSION
The evidence before the hearing officer in this case
preponderates that petitioner was in actual physical control of
motor vehicle while under the influence of alcohol.

The record

shows that all documents admitted and considered by the hearing
officer at the administrative suspension hearing met the
admissibility requirement of determinative case law and statute.
It has been further shown that the admissible records provided
the necessary foundation for the admission of the intoxilyzer
test results indicating an unlawful blood alcohol concentration,
and that said results are presumed accurate and reliable.
Finally, the evidence fully supports both the findings that
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petitioner was operating a motor vehicle with an unlawful blood
alcohol concentration and that he was intoxicated to a degree
that rendered him incapable of safely operating a motor vehicle.
RESPECTFULLY submitted this ^

day of September,

1988.

MARK E. WAINWRIGHT
Assistant Attorney General
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CERTIFICATE OF MAILING
I hereby certify that four true and accurate copies of
the foregoing Brief of Respondent were mailed, postage prepaid,
to David J. Berceau, attorney for appellant, 39 Post Office
Place, #200, Salt Lake City, Utah 84101, this
September, 1988.
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INTOXILYZER
Electronic Alcohol-ln-Breath Tester

Operating and Service

Manual

Model 4011AS&A

CMI, Incorporated
A Subsidiary of Federal Signal Corporation
Signal Division

-.
©INTOXILYZER
©1984 by CMI Inc.

C.

NOTE:

Turn the Mode Selector Switch to the "Calibrator" position. The pump turns on, causing
equilibration driving the standard vapor from
the simulator into the cell and automatically
prints the results. The letter "CM for calibration, plus the first two digits will be
printed.
Remember to reinsert the Breath Tube back into
the INTOXILYZER after completing each test.

TAMPER-PROOFNESS
1.

If for any reason, the Zero Adjust Knob is
depressed during the test, the ERROR INDICATOR
16) lights and the printer will be deactivated.

2.

In order to activate the Printer and turn off
the Error Lamp, the operator must turn the
Model Selector Knob back to the "Zero SetM
mode and begin the test over again with a new
card.

CAUTION: Rotate the Zero Adjust Knob only when in the
"Zero Set" mode.
UI^'^ICM

cwv^mu

BEAM ATTENUATOR ACCESSORY
In response to the number of agencies who desire a
calibration check with each breath test administered,
CMI, Inc. has proposed a two phase calibration verification system.
The first phase is the wet bath simulator standard.
This device has been employed throughout the entire
history of breath testing and is well accepted in
court. It is recommended that the wet bath simulator
be used as a primary standard on a regular basis. A
schedule for use of the simulator should be determined
by considering such items as court history, number of
tests anticipated per week or month, etc., which will
differ with each department.
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As a secondary standard, the Beam Attenuator Accessory
has been developed.
This device allows a quick and
simple method of performing a calibration verification
with each breath test.
The advantages of the accessory in this particular situation is no significant change in the reference with
regard to time or usage, and overall simplicity in operation of the instrument.
To use the accessory, the INTOXILYZER is switched to the
^Calibrator" mode, the Beam Attenuator is inserted into
the instrument, afte r the pump istarts, and the resuilt is
printed on the evide nee card,
An error condition will result and the printer wi 11 be
deactivated if the instrument or accessory are used
improperly.
Each Beam Attenuator Accessory is matched to a particular INTOXILYZER and a "Certificate of Calibration Verification" is supplied relating the INTOXILYZER, Beam
Attenuator, and the reading which should be displayed
when the accessory is used.
Assuming that the instrument in question is equipped to
use the Beam Attenuator accessory, a calibration verification can be performed as follows:
1.

Turn the mode selector switch to "Zero Set" and
properly zero instrument.

2.

Turn mode selector to "Air Blank"
instrument to complete cycle.

3.

Turn the mode selector to "Zero Set" to insure
that the instrument remains properly "zeroed".

4.

Turn mode selector to "Calibrator".

5.

Slide Beam Attenuator into the proper location
on the lower right hand side of the instrument.
It should be inserted such that the serial number tag can be read from the front of the instrument when the slide is fully
inserted
against the "Stops".
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and

allow

6.

Allow
instrument
to complete
cycle.
If the
reading on the front panel display is correct.
the calibration verification is complete.
(If
not, see "Theory of Operation 11 .)

7.

Remove Beam
for the next

NOTE:

Attenuator.
test.

Instrument

is

ready

If Beam Attenuator
is inserted
in any mode
either
th an "Calibrator" / an error
condition
will resu It and no printout can be obt ained,

MAINTENANCE - There is no maintenance associated with
the Beam Attenuator.
When not in use, the Beam Attenuator should be stored in its cover and care should be
taken not to scratch the disc.
If the combination of Beam Attenuator/Intoxilyzer does
not rroduce the correct reading, the disc should be
inspe -.ed for cleanliness or scratches in the surface,
eitr
of
which
will
increase
the
absorption.
If
c!c
mg
the disc does not rectify the situation, a
c ..oration check with a Wet Bath Simulator should be
performed.
If the simulator calibration check indicates that the
instrument is calibrated correctly, the Beam Attenuator
should be replaced, as the surface of the disc is not cf
sufficient quality to provide the correc". re^dirc en the
front panel display.
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ADDENDUM I I

* 5

DRIVER LICENSE DIVISION
DRIVER IMPROVEMENT AND CONTROL
Report of Proceedings of Hearing for Administrative Suspension
(Sec. 41-2-130 UCA 1953. as Amended)
Date of
Hearing

Time Set
For Hearing

&iW>

l7--y*-*ij

Name and Address of Attorney

31 fefofe /?• *?*/>
; j * c 6r/> gy/tf/
Witness

Hea r ing Offsccr

Name and Address of Driver

£;// /&•£**&..
CM S.J*in rV
SLC &. &Q&H.
Date of Birth

DL Number

?v>r-y-3

\tet9iai

Arresting Of'icer

^SjQfiofy rass
Agency

•blU.

Date of Arrest

ML
Witness

//'/ff'67...
Witness

Location of Hearing

Witness

Ldl/C 6t
OPENING STATEMENT
This hearing is being conducted at the driver's request in accordance with Section 41-2-130 Utah Code
Annotated, following his/her arrest for driving while under the influence of alcohol or drugs or a
combination of alcohol and drugs
Formal rules of evidence and procedure shall not strictly apply However, as the Hearing Officer, I will take
sworn testimony and consider all relevant evidence presented at this hearing.
If the driving privilege is suspended, the driver shall have the right to petition a court of record in the county
in which the driver resides within thirty days after the effective date of such suspension, for judicial review
by the court, as provided for in Section 41-2-131, Utah Code Annotated.
Those testifying will be sworn and the hearing shall proceed.
To be Read into the Record
Administrative notice is taken of the fact that the Driver License Division is in receipt of the following
documents and information which are official records on file with this Department

Ves No
O The officer's report submitted in compliance with UCA 41-2-130

a

Notice and citation served by the officer of the Department's intent to suspend, and information
on how to receive a hearing by the Department.
Hearing request made within ten days.
Test machine record of test results, if any.

D

a
a
a

*

0

Utah Highway Patrol record of the chemical test machine maintenance test and affidavit

0

D

Other (i.e. Documents and/or information received in behalf of the driver and/or other evidence
received which is made official record for the purpose of this hearing). Explain:

*
*
*

Operational checklist of test instrument, if any.

1.

The sworn testimony of Officer:
£ ' f a t Facts leading the p o c e officer to believe the driver had been driving or in actual physical control of
"" a motor vehicle while mder the influence ofjlcohol, any drug, or a comptnamp-nof alcohol and any

^ 9 'Officer £>ncct$r*t<> obitr*J~*
v&Atck Crca ih. ce«Jt>- ///if W
+fi*n Cfme 6&cJ£ . T*c voiles
JrH- -tort cfri*t ff* >ffa ee**6r ///*>.
fo*i

-fan

CtrrztAe*/ ,4e/f.

'/M iscAu'/f cfj«,« trctiej fa g^r

/me

haJ cfr&<K a *&**>• & w A < / ^ ' ^ ?bA h/ert y^e* 4*4/ ft*
(b)

The driver was placed under arrest: No D

(c)

The driver submitted to a chemical test as requested by a peace officer which showed a test res

of—i-lZz.

%.

(d)

The driver was advised prior to the chemical test that results could lead to suspension of his/r
driving privilege No D
Yes {a?

(e)

Officer who administered chemical test waicertifiedjo do so: No D

(f)

Proper procedure was performed or observed by reporting officer in the administration of 1
chemical test: No D
Y e s # (explain procedure)

O&ttr $UfJ
(g)

Yes $C

k

^SWrt/ YIL

YesE£

ofe'^^+Kjfof/^i^S

Evidence and/or information received indicating the test machine was,fef was not D in proper
working order at the time test was administered (explain):

(kfh tf
Checked

/M'i
S*6/y
/A^-f7

Zfrfo/fy^,
/Jofrpt'e^f

-feft-#»*/Oirit/aWy

Testimony of witness officer or other witness for reporting officer:

ftflrtcU;
ohtivut

*fU. 'fie^

-/cyk ~a*^/

2

CfrHtK'c*/ «> «

w/«J-

3

Substance ol testimony by driver:

-fare/ U/M **ury fa* «Ucn*»+u/ *£r fU t/rti«»f faytfe^ , /4 /*# ^ &<*^
*/' f/fn/. fr u/Gi *>Act{r*cJ£*7 <**/ st"*//*^ a«c/ rfrt*/ <p*4 /??£ J'i *?<&.

Substance of statements and/or questions by driver's legal counsel:

- Ornit'f ft**"*
- M

ey^i due

-Qwvm*

J"

& /A1 M

'f

MrlC

^V*J.

4 c/*>+ 7&~ S W « ^ " » > «// aky .

iff ctrirtb cti*'

h^

vo***"*

A*~ *'«

&*r

7^

//»,,*.

HAVING HEARD AND RECEIVED EVIDENCE ADDUED BY THOSE PRESENT AT THIS HEARING. THE
DEPARTMENT NOW MAKES THE FOLLOWING FINDINGSpF FACT:
A.

The peace crticer had reason to believe that the driver was • ( was not D in violation of UCA 41-6-44
The driver wast}£ was not D placed under arrest for a violation under UCA 41-6-44

C.

The chemical test was^zf was not D administered by an officer certified to do so

D.

All operational procedures and requirements were^T were not D met to insure proper working cder of the tesi
machine

E.

All procedures and requirements were LV'were not D followed by the reporting officer pursuant to UCA 41-2-13C
(Explain what procedures were not followed, if any):

3

F.

Other evidence not covered giving reason to believe or not believe.

other bas;s for the officer's determination that th
?jgrst and/or
% or other (i.e. drugs:); explain:

That there w a ^ was not D evidence of a chemical
driver was in violation of 41-6-44 Test results

/W//*f fa#t'«,

cdcr sf#/«?**/, -fie/d -hs/s QAw/U/

-faA

CONCLUSIONS:
BASED UPON THE FOREGOING FINDINGS OF FACT. IT IS CONCLUDED THAT ALL OF THE
STATUTORY PROVISIONS REQUIRED TO SUSPEND THE DRIVING PRIVILEGE PURSUANT TO UCA
41-2-130 WERE"&; WERE NOT D IN PLACE IN THIS CASE. AND THE FOLLOWING DECISION IS
RENDERED:

d^To suspend the driving privilege
by authority of UCA 41-2-130

D To take no action

Comments by hearing officer:

Hearing Officer

Approved

*S?tfr.,

RAL OFFICE USE OMLY

Comments
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ADDENDUM III

yiAH.DEWiVF.gyBLIC.SAFBXX.BiCQHD.OF^lNIOXILYZEO.IEST
I/We the uMaVaifned, being firat duly sworn, state that:
1. Breath testing Instrument, INTOXILYZBR, aerial number9V-QQ/&2
located a t i ^ S T l J c ^ ^ / ^ i L i ^ w as properly checked by me/us i
the course of official duties, on
^A^^^^^^JL^^^jP^^J
2> This was done according to the standards established by the
Commissioner of the Utah Department of Public Safety.
3 . T h i s is the official record and notesXof this procedure which
were Bade at the tine these tests were\done.
;

THE FALLOWING TESTS HERE HADE:
(i>0 Electri cal power check;
[Power switch on power indicator light is on)
*7 t>mp<
mperature check (Ready light is on)
•-^internal purge check:
pump works, runs for approximately 35 seconds..
(Kir pump Error indicator, and Printer Check:
(
•^7 Zero(Zero
set, set at .000, .001, .002, .003.)
(With proper zero set, printer works properly)..
^
(Printer deactivated when error light is on)....
IS)
Fixed
absorption calibrator test (if equipped)
(
(Reads within •/- .01 of calibration setting)...
( *~9"Checked with known sample: (Simulator, 3 tests
within •/- .005 or 5% whichever is the greatest)...
( t-^Cives readings in grams of al cohol per 210 liters
of breath

4

REPAIRS R E Q U I R E D ( E x p l a i n ) ^ J ^ ^ ^ J ^ ^ J / ^ ^

r

N<

)

)

( *~)*he simulator solution was of the correct kind and
properly compounded
,
( «-Kfhe results of thia teat ahow that the instrument
la working properly
—
Last prior check of this instrument was done on.
;HNICIAN(S;

STATE OF
COUNTY

l^LLad^

I/We, on oath, s t a t e t,hat thp foregoing i s

yiAH.DBf^W^PyBklC.S^Ein
(A
I/We the ufe&rrsigned, being first duly sworn, state that:
1. Breath testing instruaent, INTOXILYZBR, serial nuaber^^/iS&f^.
located ^^k^?Z^jG^^/^jE^
*•• properly checked by ae/us in
the course of official duties, o n J E & J ^ & ^ ^ _ 1 9
2. This was done by a currently certified techinician and according
to the standards establiahed by the Commissioner of the Utah
Departaent of Public Safety.
3. This is the official record and notes of this procedure which
were aade at the tiae these tests were done.
THE FOLLOWING TESTS WERE MADE:
( ^J^Electrical power check:
.{Power switch on power indicator light is on)
(/^KTeaperature check (Ready light is on)
{iS) Internal purge check:
Jfkir puap works, runs for approxiaately 35 seconds*.
(/^ Zero set, Error indicator, and Printer Check:
(Zero set at .000, .001, .002, .003.)
(With proper aero aet, printer works properly)...
s
(Printer deactivated when error light is on)
( l/) Fixed absorption calibrator test (if equipped)
(Reads within +/- .01 of calibration aetting)
( ^ C h e c k e d with known aaaple: (Sinuletor, 3 teats
within +/- .005 or 5k whichever is the greatest)....
( '-TCiivea readings in grass of alcohol per 210 liters
of breath
REPAIRS R B Q U I R B D ( B x p l a i n ) _ 4 ^ 2 ^ ^ ^ _ y ^ ^ ^ ^ / ^ ^ ^ ^ f e L _

ic^^^^^^-z^^Aczr

( *^f The aiaulator solution was of the correct kind and
properly coapounded
( t^TThe results of this test show that the instruaent
is working properly

YES

NO

(A^l
( *^T^
.
( *M

( )
( ]

.

(

( )
( )
( )

(^
(
(

( )

(

( )

(

( )

(

("f^

( •

( )

(

( )

(

Laat prior check of thie instrument was done onj^__^&2£2££££.
19<
CBRTIFIBD/BJJfrrttfH TBST TBCHNICIAJ

F UtfAH

)

MttUJJCJU

I/We, on oath, atat

d and aworn before ae thla ^3D-

S-bkuJd£&/JlZ
Notary Public
0
"
Mr coaalsaloa expires

day of

City of Reeidence_Jk^£j^^-, County of Reaidence
*Su£
19-42—_•

